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SILENCE OF DEFENDANT 

answer; such questions as relate to the degree of responsibility of individual 
prisoners and classes of prisoners; questions requiring an expert's opinion for 
day-to-day use by the administration and disciplinarian; as well as questions of 
academic importance contributory to the general mooted problems of the moral 
and legal responsibility of various degrees of mental defectiveness. Many other 
problems clamor for scientific medical study: problems relating to methods of 
education of normal prisoners and of abnormal prisoners ; questions relating 
to methods of controlling the increase of constitutional defectiveness in coming 
generations; questions relating to the influence on criminality of transmissible 
traits and diseases. These and other questions, such as those relating to the 
causes of criminality, intimately concern the clientele of the prison physician and 
the public as well. Such problems can be solved only by scientifically trained 
students having sociological, psychological and medical knowledge and skill. The 
prison physician is logically the man to undertake these studies and to answer 
these questions. A wealth of clinical material awaits him in our reformatories 
and prisons where classification on a scientific basis is urgently needed, and 
where individual psychological work counts in tangible benefits to the individual, 
to the state and society as in no other department of medical activity. The psy- 
chic handicaps of prisoners are largely remediable theoretically, and it is a fact 
that many a young prisoner needs only to be taught in a receptive moment how 
to make plans for a creditable future, and how he may train his will to execute 
those plans, to bring within his reach a happy and successful life. The prison 
physician's opportunity to act in the capacity of clinical crimionlogist in this 
almost untouched field of scientific and practical endeavor is patent. Almost 
every writer on eugenics, euthenics or delinquency in any of their branches 
deplores the lack of accurate statistics, reliable information, real constructive 
research work in these fields. 

Some prison physicians have foreseen this transition period in which we now 
are and have pointed out before this association and elsewhere some of the very 
problems for which we now earnestly seek men and methods for a solution. The 
gratitude and hearty support of thoughtful people, and the unthinking as well, 
are due those mell-trained and skillful pioneer investigators, whether trained in 
medicine or not, who are already attacking these problems and teaching us how 
to study and how to treat our prisoners scientifically. The need for specially 
trained investigators is great, and the rewards of every conscientious student 
whose privilege it is to conduct or be connected with a criminological clinic can- 
not fail to be commensurate with the greatness of the opportunity and the impor- 
tance of this virgin field. 

Psychiatry has emerged in a generation and attained the dignity of a well- 
systematized and recognized medical specialty, and now that investigators are 
aroused and active, and pioneer criminological laboratories are already being 
organized in the prisons and courts of some of our great cities, it is not too much 
to expect that the development of criminology as a specialty and science will 
progress rapidly. The prison physician with laboratory facilities his for the 
asking, and clinical material going to waste for want of study, has his oppor- 
tunity before him. Thomas Carlisle has said: "Blessed is he who has found his 
work. Let him ask no other blessedness." Guy G. Fernald, 

Resident Physician, Massachusetts Reformatory, Concord; First Vice- 
President, Prison Physician Section, American Prison Association. 
Address Before the Prison Association at St. Paul, Oct. 8, 1914. 

COURTS— LAWS. 

Shall Silence of Defendant Be Subject of Comment? — Following is a 
copy of a letter from the chairman to the members of the Committee on Courts 
cf Criminal Procedure in New York City : 

"43 Cedar Street, New York, January 26, 1915. 

"Dear Sirs: I am in receipt of a copy of the Fourth Report of the Law 
Reform Committee of the Association of the Bar of the City of New York, dated 
December 11, 1914, signed by George Battle, chairman, and other members of 
that committee, which has been forwarded to me by Secretary Myers of the New 
York County Lawyers' Association, with a request that the Committee on Legis- 
lation and that of the Courts of Criminal Procedure confer with each other 
concerning the report. It is therefore officially before our committee, and I hope 
each member thereof will carefully consider it. 
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"I am not informed whether any or all of the members of the bar associa- 
tion committee have had much experience in criminal practice; I know that our 
committee does include many gentlemen of large experience therein, and it would 
be a matter of great satisfaction to me as a member of the committee and its 
chairman, if they would each carefully look into this report and give their opin- 
ion of the measures therein proposed. 

"Notwithstanding the names of good lawyers attached to this report, I have 
ventured to doubt the wisdom of some of its recommendations. Recommenda- 
tion I of this report, being No. 60 of that committee, is to the effect that in a 
criminal case the jury may consider the defendant's failure to testify in his own 
behalf, and the judge may so charge the jury. This recommendation imme- 
diately becomes suspicious to me when I find that the newspapers favor it. Reflec- 
tion fails to convince me of its value. 

"To begin with, I think it is axiomatic in our profession that the judicial 
power should not even entertain a charge of crime against any one, much less 
put him to the expense, danger and humiliation of publicly defending such a 
charge without sufficient direct positive and affirmative proof against him to 
justify a conviction if unanswered. On no other basis is civilized society pos- 
sible. It follows, therefore, that in every criminal case, whether prosecuted by 
indictment, information or otherwise, the state has begun by alleging that it has 
some evidence sufficient if uncontradicted to justify a conviction. Only upon 
this basis can the government in a civilized community justify the forcible arrest 
and public trial of any citizen. This true and scientific theory is commonly 
expressed by the formula that every man is presumed to be innocent. And not 
only can no person be charged or convicted on mere suspicion, but no number 
of suspicions piled one on another can justify such a charge or conviction. 

"Now it is perfectly clear that the failure of an accused to answer his 
accusers while it may under certain circumstances create or strengthen a suspi- 
cion against him is not evidence of the truth of the charge. Why then should 
it be judicially received as such? If the real evidence for the prosecution does 
not convict, the defendant should not be required to answer. If it does in fact 
make a case against him he should be called upon to defend himself by the pro- 
duction of such legaj evidence as he may be able and willing to furnish. If he 
chooses to confine his defense to the production of documents or disinterested 
witnesses how can that choice be scientifically stated as evidence bearing on the 
fact in controversy? 

"It is said that in the ordinary affairs of life silence is confession. This is 
not true as a general proposition. In thousands of instances innocent people are 
daily silent under calumny. We have instances in social life, in those of unan- 
swered criticisms upon the judges of our courts; and others, including the timid, 
the proud, the indifferent. Silence is evidence of guilt or liability only in cases 
where the party is properly called upon to answer. But the very question here 
is whether a defendant should be so called upon in a criminal case. 

"That a jury is likely to construe the silence of an accused against him is 
well known. This natural suspicion the accused and his counsel must reckon 
with. But the proposed bill goes farther ; it seeks to have the court charge the 
jury to the effect that they may consider this silence as proof of the fact in con- 
troversy, which is absurd. And it may be mischievous. Suppose a case where 
delicate family matters or sexual relations are involved. I can well understand 
how a man of honor falsely charged might hesitate under certain circumstances 
to testify in his own behalf. Such instances have found their place in history 
as well as fiction. 

"The errors involved in the theory of this bill are two: First that silence 
of a defendant in a judicial proceeding is or ought to be proof of another fact. 
That is to say, that a falsity may become true because not specifically denied. 
Second, that the silence of the defendant on the trial is not sufficiently reckoned 
against him in the minds of the jury, even when qualified by the warning of the 
judge that it is not evidence bearing on the fact in controversy. 

"Recommendation II of this report (61 of the committee) is to permit the 
adoption of a blanket or joint indictment : 

When there are several charges against any person for the same act or 

transaction, or for two or more acts or transactions connected together, or 
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for two or more acts or transactions of the same class of crimes or offenses. 

"I regard the last part of this amendment as above italicized as of doubtful 
utility. Why should a defendant be required to defend two charges at once 
because they happen to be capable of being placed in the same class, whatever 
that may mean? 

"I was present at the last meeting of the New York Bar Association when 
this report was adopted; the attendance was small, less than one-twelfth of the 
membership; the hour was late and the report was adopted absolutely without 
discussion. 

"I am aware that our committee contains lawyers of experience, particularly 
in criminal cases, much beyond my own, 'and I therefore offer these suggestions 
merely for what they are worth and in order, if possible, to obtain the opinion 
of all the members of the committee on these important matters. 
"Yours sincerely, 

"Alfred B. Cruickshank, Chairman." 

An Argument for the Public Defender.— Introduction. — It has been said 
that this is the "era of the Great Sob, and the time of sentimental reformers 
who weep over and wage fierce warfare against imaginary wrongs"; that the 
"withers of the public have been wrung with the wails and the woes of the 
wicked"; and that the advocates of the public defender are sentimental re- 
formers, "amiable but misguided." 

Criminal Law Codes are: 

1. Of Criminal Procedure. 

2. Of Penal Law. 

Codes of Criminal Procedure are for the benefit of all, guilty, as well as 
innocent. But they are primarily established for the protection of innocent 
persons. Ferri says they are for galantuomini." 

Penal Codes lay down the punishments to be measured out for those who 
have been convicted. 

The public defender has nothing to do with the Penal Code. His office 
comes within the Code of Criminal Procedure. 

Under our law, moreover, a man is presumed to be innocent. Though this 
presumption is not carried out in practice, yet it is theoretically laid down by our 
law. 

The advocates of the public defender, as advocates of the public defender, 
then, do not agitate anything for or against the criminal, but agitate for a change 
in the procedure according to which an accused person is to be brought to trial 
and tried. 

Definition. — A public defender means an officer appointed, or elected, 
as the district attorney is, and charged by government with the duty of defend- 
ing prisoners. 

The immediate demand is for a public officer to defend those unable to 
pay for private counsel. The ultimate demand is the abolition of all inequality 
in this regard, between the poor and the rich, and the institution of a public 
defender who will be in duty bound to defend all ; and who will be the only 
recognized counsel for the defense. The administration of justice is a con- 
stituent function of the State. (Woodrow Wilson, "The State"). The time will 
come when, just as there has been an evolution from the private warfare of 
the past to the semi-civilized administration of justice of the present, the pri- 
vate Bar will be abolished, as the private physician is almost abolished in 
England today, due to the National Insurance Act. The profession will not 
be injured; it will be elevated, and benefited. But even if it would be injured, 
the community interests are primary. 

Qualification and Explanation.— Theoretically, then, we ought to have a 
public defender everywhere. Practically, we ask for such an office only under 
certain conditions, and in certain circumstances, namely, where the population 
is large and heterogeneous, and where there is a large number of poor, ignorant, 
and helpless persons. The State Legislature should lay down general propo- 
sitions, and each unit in the State (what this unit is must be determined) should 
be given the right to choose whether it will or will not have a public defender. 
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